IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.590 OF 2021

1. Shri Pandurang B. Kale.

Age : 57 Yrs, Working as Canal Inspector
in the Office of Executive Engineer,
Khadakvasala IrrigatioAn Division,

Lonideokar, Tal.: Indapur, District : Pune.

R/o. A/P. Palasdeo [Kalewadi],
Tal.: Indapur, District : Pune.

2. Shri Nagnath N. Sarade.

Age : 60 Yrs, Occu.: Retired, Worked as
Canal Inspector, Last place of posting in
the Office of Executive Engineer,

Ujani Dam Management, Division
Bhimanagar, Tal.: Madha,

District : Solapur.

3. Shri Tatyasaheb S. Deshmukh.
Age : 57 Yrs, Retired, Worked as

Canal Inspector, Last place of posting in
the Office of Executive Engineer,

Ujani Dam Management, Division
Bhimanagar, Tal.: Madha,

District : Solapur, R/o. A/P Wangi No.1,
Tal.: Karmala, District : Solapur.

4. Shri Arun N. Gutal.

Age : 59 Yrs, Retired, Worked as

Canal Inspector, Last place of posting in
the Office of Executive Engineer,

Ujani Dam Management, Division
Bhimanagar, Tal.: Madha,

District : Solapur, R/o. A/P Shetphal,
Tal.: Karmala, District : Solapur.

5. Shri Jalindar B. Pawar.

Age : 58 Yrs, Retired, Worked as

Canal Inspector, Last place of posting in
the Office of Executive Engineer,

DISTRICT : PUNE
Sub.:- Denial of Absorption,
Pension & Service Benefits
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Khadakvasala Pat Bandhare,
Sinchan Bhawan, Pune.
R/o. S.No.52, Khandwa Kund, Pune-48.

6. Shri Arun S. Ghadage.

Age : 59 Yrs, Retired, Worked as

Canal Inspector, Last place of posting in
the Office of Executive Engineer,
N.R.B.C, At Phaltan, District : Satara,
R/o. A/P Pomalwadi Ketur No.2,

Tal.: Karmala, District : Solapur.

7. Ambadas D. Shelar.

Age : 57 Yrs, Retired, Worked as

Canal Inspector, Last place of posting in
the Office of Executive Engineer,
Ahmadnagar Irrigation, Ahmadnagar,
Deceased through Legal Heirs :-

7a] Smt. Sangita Ambadas Shelar.
Age : 51 Yrs., R/o A/P Saikrushna
Park, Dange Chowk, Thergaon,
Pune - 33.

7b] Shri Nikhil Ambadas Shelar.
Age : 28 Yrs., R/o As above.

8. Shri Gabaji B. Bhor.
Worked as Canal Inspector, Last place of

posting in the Office of Executive Engineer,

Mula Irrigation, Rahuri,
Deceased through Legal Heirs :-

8a] Smt. Sunita Abaji Bhor.
Age : 45 Yrs., R/o. A/P Hirave Bk,
Tal.: Junnar, District : Pune.

8b] Shri Sagar Abaji Bhor.
Age : 27 Yrs., R/o As above.

Versus

1. The State of Maharashtra.
Through Principal Secretary,
Water Resources Department,
[Erstwhile Irrigation Department],
Mantralaya, Mumbai — 400 032.

2. The Superintending Engineer and
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Administrator, Command Area
Development Authority [CADA],
Nashik, having office at Sinchan
Bhavan, Trymbak Road, Nashik-2.

~— — — —

3. The Superintending Engineer and )
Director, Irrigation Research and )
Development Directorate and Zonal )
Officer, Pune Zone, Pune.

4. The Executive Engineer.
Bhima Irrigation Project,
Chandrabhaga Nagar, Pandharpur,
District : Solapur.

~— — — —

5. The Superintending Engineer, )
Pune Irrigation Circle, Pune, having )
Office at Sinchan Bhavan, Pune. ) ...Respondents

Mr. A.V. Bandiwadekar, Advocate for Applicants.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 03.04.2023
JUDGMENT

1. In this Original Application, the Applicants have challenged the
communication dated 28.09.2020 issued by Respondent No.1 -
Government of Maharashtra whereby their claim for applicability of old
pension scheme has been rejected on the ground that their appointment
is of 2010 i.e. after cut-off date 01.11.20035, invoking jurisdiction of this
Tribunal under Section 19 of the Administrative Tribunals Act, 1985.

2. At the very outset, it needs to be stated that this claim is raised by
8 helpless project affected persons/employees seeking restitution of their
right to pension in terms of old pension scheme and struggling for
appointment and consequential service benefits for more than three
decades. This O.A. has checkered history of litigations hoisted upon

them and despite the orders passed in their favour from time to time,
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they are deprived of appointment within reasonable time due to sheer
inaction and lethargy on the part of Government which ultimately
resulted into quite belated appointment in 2010 and by the time, new
pension scheme came into effect from 01.11.2005 thereby deprived of the
benefits of old pension scheme. After appointments in Government

service, they hardly could render few years’ service and stand retired.

3. Following are the uncontroverted facts as clearly borne out from

the record.

(i) Applicant Nos.1 to 6 and husband of Applicant No.7(a) —
Sangita and husband of Applicant No.8(a) — Sunita are
projected affected persons, since their agricultural lands

were acquired by the Government for Ujjani Projecet.

(i1) In view of policy of Government to accommodate project
affected persons in Government service, they were called for
interview on the post of Canal Inspector/Measurer, and

accordingly, came to be selected in the year 1986.

(iii The Applicants were accordingly deputed for training as per
the then Rules in terms of letter dated 02.01.1986 issued by
Respondent No.4 - Executive Engineer, Bhima Irrigation

Project, Pandharpur (Page No.30 of Paper Book).

(iv) Some disgruntle daily wages Canal Inspectors being
unhappy with the appointment of the Applicants filed Civil
Suit in Solapur Court and obtained temporary injunction.
Consequent to it, the training of the Applicants was
abandoned midway, as seen from letter dated 29.09.1986
issued by Respondent No.4 (Page No.219 of P.B.).

(V) One Sadashiv M. Pandav, colleague of the Applicants filed
Writ Petition No0.206/1991 as a representative petition of
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projected affected persons before Hon’ble High Court raising
grievance that though they undergone training of the Canal
Inspector after due selection, they are deprived of the
appointment. Hon’ble High Court by order dated 08.04.1991

disposed of the Writ Petition in following terms :-

“Coram: S.P.Kurdukar, and
V.V. Kamat, JJ.

Date: Monday, April 8, 1991
Oral Order : (Per Kurdudkar, J.)
Heard advocates for the parties.

This is a representative petition filed by the petitioner on
behalf of himself and other 100 candidates who are affected
by the Ujjani Project. The claim of the petitioners is that they
have undergone a training of the Canal Inspector after their
selection. This selection list came to be cancelled sometime in
the year 1986. It appears that petitioners and the other
candidates similarly situated did not take appropriate steps
dispute the directions by this Court in Write Petition No.59 of
1987 and 1540 of 1987. By now more than 3 years have
passed and it is not known as to whether any vacancies are
available in the cadre of Canal Inspector. In the ends of justice.
we direct the respondents to consider the claim of the
petitioner and other similarly situated person sympathetically
and if any vacancies are available the petitioner may be
accommodated in accordance with law. The Write Petition to
stand accordingly disposed of.”

Despite the directions given by Hon’ble High Court, the
Government did not take any steps and matter was simply
kept in cold storage for a long time leaving the Applicants in

lurch.

Later, one of the project affected person viz. Dattatray M.
Londhe filed O.A.N0.870/1995 before this Tribunal raising
the grievance of non-compliance of the order passed by
Hon’ble High Court. O.A. came to be disposed of by the
Tribunal on 20.11.1995 in following terms :-
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“3. After hearing the Learned Counsel and the P.O. we
think that fair procedure could be deviced by the
department for selecting the candidates, In order ensure a
fair selection, we direct that the respondents should
prepare within two months from today a list of candidates
who would be eligible for training as Canal Inspector and be
publish the same adequately on the notice board of the
concerned offices, If any, objections are received to such a
list those objections should be decided according to rules
and regulations governing the point and after recording the
reasons in the decision.

4. After the list of the eligible candidates is so prepared
the department may interview the adequate number of such
eligible candidates, if the list if abnormally long for being
interviewed. But while eliminating persons from the cadre
for reason or the other, the Department should record its
own reasons in explicit terms.

S. We make it clear again that we do not propose to
override any rule, direction or resolution, but the aforesaid
directions are to be enforced in consonance with the
directions, rules, etc. already given etc., so as to ensure a
fair selection of the concerned candidate with these
directions the petition stands disposed of.”

However, nothing was materialized.

Later, in the meantime, present Applicant No.7 — Ambadas
Shelar filed O.A.No.864/1994 before this Tribunal raising
grievance that though they have been selected for training,
no appointment has been issued and training was midway
cancelled. That O.A. was disposed of by the Tribunal on
05.10.2000 in following terms :-

“Heard both sides Ms. Shah, Presenting Officer has shown
us some papers to indicate that Petitioners 1, 2 & 4 have
been already selected for training as Canal Inspectors
and Petitioner No.3 is on the waiting list. Shri Potbhare,
learned Advocate for the Petitioner has also seen list and
states that the grievance of the Petitioners does not
survive. Hence O.A. is disposed off as such.”

Applicants thereafter filed Contempt Application No.10/2001
raising grievance of non-issuance of appointment orders.

The said Contempt Application No.10/2001 was heard by
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the Tribunal with O.A.No.96 to 103/2001 which was also
filed claiming some relief on 20.07.2001 and was disposed of

by the Tribunal in following terms :-

“ORDER : - The Respondent State is directed to estimate
the vacancies of Canal Inspectors that existed on the date
of The High Court decision namely 8.4.1991 and
subsequently till 27.10.1993 when the new rules for the
recruitment of Canal Inspectors came into force and fill up
such vacancies from among the various petitioners herein
and others similarly situated if they have approached any of
the benches of the Tribunal and the applications are still
pending and for this purpose take necessary steps to enable
them to complete the balance of their training. The
Respondents will be free to fill up the vacancies that have
arisen after 27.10.1993 as per the rules made on that day
with these directions the Original Applications and the
Contempt Application are disposed off. No orders as to
costs. Our directions to be complied with within 2
months.”

Being aggrieved by the aforesaid order dated 20.07.2001, the
State had filed Writ Petition No0.5389/2001 before Hon’ble
High Court which came to be dismissed on 23.06.2004 in

terms of following order :-

“I. By these petitions, the petitioner Government of
Maharashtra has impugned the orders passed by the
Maharashtra Administrative Tribunal whereby it was ordered
that the Government should implement the impugned rules
from the date of the amendment onwards and for the doing so
categories the vacancies into two periods first prior to
amendment and second subsequent to amendment. A
statement was made on 5" February, 2001 that some time be
given for the state to ascertain the No. of the vacancies as per
this direction. Two and half years have passed yet no
instructions are given by the states to its Special Counsel
appearing in this case. We see no reason to further encourage
the lethargy or the state by granting any more time. Apart
from that the order of the Tribunal is correct in law and
therefore needs no interference. All petitions are therefore
dismissed.”

Unfortunately, despite the aforesaid position and judicial

orders passed against Government from time to time,
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nothing was materialized within reasonable time and matter

was simply kept in cold storage by the Government.

Belatedly, the Government woke-up from slumber and
issued orders on 06.06.2008 for appointing 11 candidates
including Applicants for completion of training and further

necessary action (Page No.46 of P.B.).

Later, Government by order dated 02.01.2010 gave
appointment to 10 persons including Applicants on the post
of Canal Inspector for appointment on the post of Canal
Inspector (Page No.48 of P.B.). It is in pursuance of it,
Respondent No.2 - Superintending Engineer and
Administrator, Command Area Development, Nashik
appointment the Applicants on the post of Canal Inspector in
the pay scale of Rs.5200-20200 with G.P. 1900 by order
dated 15.04.2010. Applicants  accordingly joined

Government service on the post of Canal Inspector.

Applicants then made representation on 13.10.2012 to
Respondent No.2 raising grievance that they shall be deemed
to be appointed in Government service from 1986 and by
considering deemed date of appointment, they be given
benefit of old pension scheme, increments, etc. (Page NO.52

of P.B.).

In view of representation made by the Applicants, the
Government called report of Respondent No.2 who in turn
submitted his report on 17.02.2016 to the Government (Page
Nos.282 to 284 of P.B.). The contents of these reports are
self-explanatory which amply demonstrates injustice caused
to the Applicants. Therefore, the contents of report dated
17.02.2016 which is not disowned by the Government are
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very crucial and it needs to be reproduced for proper

appreciation. The contents are as under :-

«;{%’

AL Afwa,
UreEHR JLMeE a e Jaeteeta a
uR#Ase EHR gt uikFses, .

fao= - F& 9%l =0 wietan foRieie AR U Hdl Fdel PEaEAR
1270 BTN SHTARIE AR Add AHTGE HOl A&

3R AR AT A IRCE AL BHRIBR AR, i uedar s, devygg
I fEERa 909 IREARE Hioal Friees/ASTER te™ Afviem 12.20.09.9¢E Asht At
HIOATA 3l Bld. AR 909 IACARIFALY Qo TFked 3RTAR JcAicotd faferer uear BrRza 3
FUCARA ATE! RRATATNA d Q0 ke Hebeuarzd il Afetes a AlSies 3Rensiceid foas
Belol 3RTAR Al JAAA Bl

FDNA 0 TID IATARIALA BIE! IATARIE [halgell A Ha-Ala AR ARigtona
ARG SEEd STegl F3 A, AR AA BEBARE 9RCE A THEA Delel JAR
NI Bt feteen s Frotegar AeR Aiveien dotd 2vend setett gt

TN BHA-A TBRIGAR T BT SRLAEAR [.2.99.9R¢E URA BRIBR!
3itdeEia, ey uresEr fetet, deyy el Fer AfRGonel A E Helel 3. AR AT o TAD
3AIAR TbcIRA, A A, 3w en vy Fwfew smemicoa fag s ga.
ARABI A Frateiear Ficota Hete Ate] RGN Hietel HRLEFAR AR HHAT-ATH AdT
FH BAA A Bl

TR ATARMD! THCIIRA IRTARTA RT6USt AAGA Hvrd 3@l Je 9%R9 He Al
AT R, IA A, HIs et ietet 318, eneeia fotenzn stefia 2ga 99¢ w2 R
AR ARG JEAE A A HoIR 3R [6.22.009.9%2 & [.29.92.9RR%R it
et sga.

AL ABRIE, TLAHBA R, HI Al £.20.00.2009 T Al 3 AR, Hs
id f&.23.0§.200% =0 Frotgar mitesona @ agl sREaric et TRz a ASlier ueER
f2.94.08.2090 21 MRLAFAR FIH! v 3MElt. aqGH: I AT {8.23.08.2008 Asit
fectean forta srega @ Afaa AR Rete AEagAR 900 = Herat Bl a Astier
TR Al HA FRIAGAR Afdieir got deicen U 3RTARIE Hietdl SRR UaER ARG Q0
A STAAUST URU [€.02.90.2090 31 AU N HI0ATH 3ileleil 3.

TRAA BT 9RCY Al A AR UEHER [P el FRies FBua s
el @ e AR gdacte $agR digadie (Siegt gul) HebcdaRa 3REARE desidast
FIRIAT TRLAER Add AAGEA SR S A aRd TBCAIRAEN TEE TRTHADBR
relleune fetotenar ontetat Sie fUdiert 83¢3/2009 3T A Delel A B
RTEE [RIENd SHa Helid 3HGARE D Add ARG HoId 3 Golet 3gd. J&
9R¢8 A 9]R3 A HIETAET Hetal ferlates @ AISUiGR el TeHU 938 Us Ho Bl a eIt 99¢
12 Be6 8ttt

RO U AR B35 Hletdl Brieth 8 d AR 30 3tell Thu ¢ us R g, .
0¢.08.9%%9 sl Al 37 ARG 3RQA 3o ABRIE, ULNADB ARAMB AR
NI He? Feroaislel AfHeB! B bel d HANABI sa=nefiesvl ferdiaar 2nFetat fe U=
83¢3/2009 3T A Dolcdl AN folble AR Riend dlcel JAaftd SHgarRiET
QTR AdA ARG HUI 321 fEetet 313,

AETFAA, AR HAA-AEA R Add AAGSA SUEEaa o q=tetd 9]%% Ah
U Bdl.  ABRIE, HLUADI ARNHEH Afeht A, I SR, HIg Atall [§.0€.08.9%%9 &
fetole eprRIa et 3.
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f2.0¢.08.9%%9 st Hdftain Aenga dvenan ol AL 3@ =ENE, Hag A
focasiar emTea 18.22.000.9Q%2, 0R.02.9%%% @ f€.29.92.9]R% st i@ widweim
daferIT! v AT RIS frvia sricet Jena Aar FaLN ey FH A AAA 3R RLA
et 2.

AL 3T A, HIG Al 8.0¢.08.9%%9 =0 FolIgAR a outat ust f&.22.08.9%%2
a f2.29.92.9%%8 FAR BEAE BN 3N@ETH Fd. W dAM FRAE A Fdt Tt 090 AA
Stagsetdcs 9% au I frotereh siFEEstaTt goen e seten e.

AR IAGAR YBTUIA 3R NABIA A Al foras Aan wden PrRArAR 9¢E At
Byt S 33lta Rsondtal Swatar-2iat deiee dgriaa AaR Baal-Ai Afdet 3 Alze a
g2 2090 Tid e A HRUAA NS Bld. 98 AN F&H wlenaelia AeR watar-Aia sufls
A d ACERER A TGRS ST AR ST AP 3@, REACTN Hlelaed diael
B A MDA ABA A dfd AW aolet. IR froter g 33l =ian At
ARG & S A AFRIE, APR A CRIAGAR A0 Add B Hod aEd. A
WA BAAR Aa Frgelien IRenm e Aaigedt wla il 9o ad sEatet Aar ot s
Bld 3R i el AqEE AHURIA dfd TE ABTR 3R,

U%dd Ut Asfia wH@m-AiA Al W =, Has A R.0€.08.9%%9 =
3MRAGAR AR [2.22.08.9%%2 @ {2.29.92.9%8 =1 3RAEHR Ydeelt wenam feafda
Add ARG U356l Hiell Aclel d HATT Aballeht & 2l fergeiidael dHRAG! gibRl Aar v
(a0 IS BrRIAE! uRFAE® FTRER HoAd Al

YbeUgEd IATARMUD! AL BRIRA Aclel BARA-AR AG! d@ ALAT™ BRI
3@ciiepete siiga 3E.”

Notably, Government by its letter dated 22.07.1992 directed
Respondent No.4 for inclusion of the Applicants in training
in terms of order passed by Hon’ble High Court on
08.04.1991 and again by letter dated 21.12.1994 clarified
that there is no hurdle of completion of training of the
Applicants as per the then existing Rules and new
Recruitment Rules of 1993 would not apply to the
Applicants. The contents of letter dated 22.07.1992 and
21.12.1994 are also material, which care as under :-

“‘Ureder fastet, JAse

HSE - 800 03R

fGaieb - R?/019/9RRR

afd,

3tefietes 3ridRian a wenTs,
et faer siEresR,
AeGR

o - retan ferietes ASTUER Aid HiRIGTU A BRUSRA. ..
e ;- AL, A 3 R, H Atan ot f&.0¢ /08/9R9
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WA AEREGAR @ Al o 3 e, Hs Ata &.o¢/08/9%9 =n Frotaen sl Aga
Jaifta nfdreronefta afdieror gt et 3htel 3RTARIEN Add AEHGA qoeld A1

@ /-
A 3R A’

“‘Urede fastet, JAse
HSF - 800 032
featies-29 feda, 9]%%

afd,

3tefietes 3Rl @ wenes,
TneieY! faer siErese,

AegR

Ao ;- epretn ferdietes /ASTUlER Al AiRietol F dviaE. .
ol :- 31UR B/ cneifan/uLn/31-9/R8, . 9.8.9% o el ust.

3w fawett HAeait waR swegore AR fEm sttt gdasm suga.

T

Fea@ FRige ASHRR WA FgmAet | 9. Fash uisd @ 3a JAle 3T =R HIg A
R A 1§.98.09.88 Aed Tl Tes & | 9%%9 =n Frkngar Re o Fwgs  gveraa
& AR Aol AAYH! TR A AR Gd | dchletal (SJen) Hletdl Hoates /ASUieR ueea JAat
RGO ABUR G A3 AR £.02.02.88 A | A TRAGAR HRIAE! 0l @D A
TR Afie @t I wReEEe Jaen fottna | @i gdtwna Ja ndet Fessee s gfdem a da
Helel 3EA A E A 3MEd. TR g | gl vad ad@l. s R.02.02.9¢8 d UH F
A AW. RO A9 33HAA A

AL FRHER] AsERIR /BRI | 2.AR AFTEA Fedal Fgmreiar [MaRr Hal aemR
SRRATAR /FHUART IRAE ARAW AR FHHA | 3B, ARG AAE T FEAEGAR HRiaE! woed
FHRUR q ABRIE, AT 18.99.99.93 A uRfdrne | =t

AL JAMCE AR TN HHA-AHLA
UredeR e Fd (fasmwha/za) wataew
T IR Hal AAGA 98% ¢ foras
HACAA 3R 3HTAR

9) 9¢ aulia a3 30 autd 3{Td 324

R) 3 AreAlHb i ufen 3ol R,

3) a SEN AEATHD A TSRT AT SNeAER
TR A SEEBEHAT (ehdl TRRET @ g5l
JEEdE 3 asia 3EHa Rosacten g 3ten
SRTARIALA 8% FAYD 31N TBR THA 900%
SON #RUATA AT 1A 322 feolfHa detet 3nga.
A V8% a 8% 3AIAR g IREA (feigaamEet)
SEN JAE fasEae fhal B AEEd ApEets
BT AR AR AbeaITAiD {Thelt T A=A
TEAE FAR FEl.

9R¢E, Al BRIBRY Afdriar, siet uredar fastor | 3.7dsh visa @ 3aR A=A UBIN deebletial (Jel IR0
AR Bleta TR /ASER AW JH detel | ) JAd T3 FREHAGAR FRAE HEE 3R
alRem @id S@oeldes Yo dlwienl  HRie | =i weelt JenRkd Aar Fana JAar vaw Frei
JEEEd HRIAE FH dedt Blll.  ALAR™ AQS | STAV ATATAT ML 33HAA AT

TR 3uck et R R Afdee™
A B 8% SEN @A A gdt =
dleptdt afdeonelar fag @elt @n watan sua
A Bl AR A Wg IA HIE 3A
e & ¢ ofie 93%9 = Frlummm afiw
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e, detet AR afvigonl wu (FaR d=
Heitct) Ale1 3uceE! Reb et s Aega
oI 3R Reldt sgd. add gdt FH detct
afdreronelt AgA HUEn g (SBR/AE) TRen
R8% USRR SAE@AE oiH/dlEl TRen ol
ENE AAEA JF! ABELH Ha.

Q. R8% AC! foas wRAE A ICY URA ARRW | Q. ARCREDR TPm HAEl St 3AIAR Bl

@t Fadtuga dfaa AfEect 3Rear et wdlat | Ftsiew/Aericr ueen gt atuga St

q fetas grIcn wizst 311 310E eRAlA ddtun & | dfa Afza 3t aana Ridear 2vna 2at AuR g,

Yot BE 3ATAR A WA TR AL TG | Aot AR IRTARTATE 31aeeh fafga stazia AAteR

DAl TAURT SRA T FAA A AN A | Yelal HA 3@TD 3@, aAd 8% UG s

T A SR A TBR UG SREARA R T o | BRI Toa g 3iarelar {3 URIS F] H0A et

3R AL IBR UHE ReAA Al a2 3¢ RfU | g B T 9R¢Y Reftc 3RTARIA A9 333HAA

FR TP a 3eht seiwa Rida woweed | @ @ FR gt e FoenegAr B it

3(R9 BERd. Uisd @ 3R AR dE@dld R daaE 38, saRin

SATE! AT HU G LA,
B /-
(JA. FRH)
NAAT 3R Afea’””

(xvii) In the meantime, some of the Applicants stands retired on
attaining the age of superannuation after rendering few
years’ service and they were paid benefit of DCPS. Two died
during service. The details of the date of retirement, period
of service rendered and amount of DCPS received are as
under :-

HHA-ATT ERY V2 Aotatan AlazerR dushier
3 | HHW-TR @ fogmt | Adieigat | Setett | DCPS [HAoeiel 3aba S0 | el | [Hes0mt
. feaies | featies Ja S STl | U9
adt WHH | DR
FHAD | A ol
90% 98%
9 | s wigddl SRE | RV.08. | 39.08. 93 | 980000 | §9§000 | 908&00O | YRRYoO | 2390
BHlcd 2090 203
R E AARE | 2Q.08. | 39.03. 90 3888 | 8C093¢ | ¢RB0]I | 33QWH | 9wo0
2RI JeETH R090 | R0%0
3 | 9. 3u a@rEm | .08, | 39.08. ¢ RWLYLI0 | 38903 | 8CEYC3 | 2WYE33 | 9000
G R090 R09¢
g | s, 3o WuEn | RR.08. | 39.08. ¢ RWLYLI0 | 389903 | 8CEYC3 | WYE33 | 9000
Il 2090 R09¢
g | sil. SfeieR HEFER | RR.08. | 30.08. R RE0VIL | 38883 | &8000 | Woooo | 9984
@R R090 098
& | oft. e AERa | §.9. 39.08. B 950088 | RIVCBR | BoRBCW | 959038 | |93
RIrES 2090 20909
© | . JWslt sy AR | RC.08. | RW.90. Q 8IEEL | 8C333 | 900000 - -
(FAIA) R090 R09Y
sftctt Jfea It is
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IEET HR date of
death
¢ | &. 3EE™ giEian | 0.08. | 99.99. 9 - - - - -
AR (FIA) | Ro9%0 2090
sfiacht Joftan It is
3iEE™ AR daet of
death
4, Respondent No.1 - Government, however, by order dated

28.09.2020 rejected the claim of the Applicants for the benefit of old
pension scheme by cryptic order stating that since they were appointed

in 2010, they were not entitled to the benefit of old pension scheme.

5. It is on the above background, the Applicants have again filed the

present O.A. to redress their grievance.

0. Adverting to the aforesaid factual undisputed aspects, Shri A.V.
Bandiwadekar, learned Advocate for the Applicants vehemently urged
that this is a classic case of denial of justice, since Government failed to
fulfil their legal obligations in terms of various orders passed by Hon’ble
High Court as well as Tribunal and it is becaue of total inaction and
lethargy on the part of Government in issuance of appointment to the
Applicants within reasonable time, they are deprived of their legitimate
rights of pay and allowances as well as pension under old pension
scheme. It is only after more than two decades’ inordinate delay, they
were appointed, but the claim of Appilcants for entitlement to old
pension scheme is frustrated in view of applicability of DCP Scheme
came into force w.e.f.01.11.2005. He has further pointed out that since
Applicants were appointed quite belatedly in 2010, only two of them
would render more than 10 years’ service and others got very few years’
service. He has further pointed out that Applicants being project affected
persons, the Government was under moral as well as legal obligation to
appoint them, but it failed to protect their interst which resulted into
such pitiable situations and hardship now faced by the Applicants. On
this line of submission, he made a fervant plea that the Tribunal may

decide appropriate particular date of deemed date of appointment on the
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post of Canal Inspector, so that they could get pensionary benefits and to

undone the justice meted out to them.

7. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer made
feeble attempt that Applicants being not borne in the cadre, the question
of giving pensionary benefits with retrospective effect in terms of old
pension scheme did not survive. According to her, Applicants were
appointed only in 2010 i.e. after 01.11.2005, and therefore, they were
rightly given the benefit of DCPS. She further raised plea that once
Applicants were given the benefit of DCPS, now they cannot be allowed to
turn back and claim the benefit of old pension scheme. Indeed, this
shows totally indifferent and inhuman attitude of the Government. All
that, Applicants will have to forego the benefits received under DCPS, if

Applicants found entitled to relief claimed.

8. Despite repeated queries raised by the Tribunal, she had no
explanation much less justiciable for huge and inordinate delay of more
than two decades in issuance of appointment orders to the Applicants on
the post of Canal Inspectors though they were fully eligible and entitled
to the appointment on priority basis being project affected persons whose
lands were acquired by the Government for public purposes rendering

them landless and helpless.

9. In view of submissions, the important issue posed for
consideration is whether in the facts and circumstances of the present
case, the Applicants are entitled to the benefits of old pension scheme
and if yes, what would be the deemed date of appointment in the servie

so as to calculate their service for the purposes of pension.

10. The facts as set out in Para No.3 of the Judgment of this order as
well as communications made in between Government and Respondent
No.2 - Superintending Engineer is not in dispute. There is no denying

that Applicants were project affected persons whose agricultural lands
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were acquired by the Government for Ujjani Project rendering them
landless persons. Notably, Government of Maharashtra through GAD
issued G.R. on 21.01.1980 thereby giving directions to the concerned
Department (Irrigation and Water Conservation Department) to give
highest priority to project affected persons for appointment in
Government service and age limits has been also relaxed. Initially, the
Government had issued G.R. dated 20.11.1973, but having found that
the scheme is not implemented effectively, the Government again issued
G.R. dated 21.01.1980 giving clear direction to give highest priority for
such land affected persons, so that they could get some succor and
financial assistsance for the survival. During the course of hearing,
learned Advocate for the Applicants has placed on record G.R. dated
21.01.1980 which is taken on record and paginated at Page Nos.295 to
297 of P.B.

11. At this juncture, it would be approsote to reproduce Para No.2 of

G.R. dated 21.01.1980, which is as under :-

“p. ebUTAiEll QAT AT TAMATE el adiet JAacicll agRALE fadw uRvnstsrs gia A la
3 AR fereele e 3B, Ul HebeUisl JRAMATER ool JAdied HREAHAS HebeUIlill
AR QMABI BRIATHE A TALMAE! MATHB HH AT AT @, URUHAT: MHBA ABAAG
TEHTUIRAI d (AR A IRV -AT DA ARAFIYI Geteel TAA= Adeteial BRA U9 Bl
AR, TS DGR Al FALMAE Aalteal WRAFRIGHA [Hestar 1ot AN TbcuIRdines q-ATd BBURH
FHROAA AA 3. AR [THRACBRAT ARG Flell Halelel [Afael Hehed1se JeheuaRaie RAAR B
SO 3 IR Al SUAeEhd G B AL O A WG 36l EAME dls & AP, AT
e PR S 3ga =it AR Fetett s [aoIs FAacta Tedeld IRABRS d BAaR St
3 gadAeEn BRIAEHAE @iell AR B FUE e AAB Adl FARAES! Fifdad merszgsan 30
AL 33 3T HEAC Alecl. ARG A GBIet A @A 3 303 :-

(30 AR BTt Aol TSR TbediHg Ad YeboUisdl AEdld, &I Uebouiall AZRIE
udhen Rt gadsst BrEEl, 9j0& @) dell 3@ fhar @ g #eld A 8dl, =iwn
JRRATARA et q age Aclict UaiaR AAYD FHUAAC AHTUIA Acht d AR SaTATA
3RAUN-AT B Adted TRAFIHHA VI Al ARG AdENSE BRie bar s fag #Hzes
AfeNHS Hast HRUAEN N@aLAHAL AEL. A A AdSA A ATV FHRAG HBTUITA BEATAA
W5t el T i wriet fHestan. 2 Heatia ettt uRese (8) Aefiet aRqed cteta duea A,
31 3 Fraveydt SN YwcuIRd EMEl a EIaR e 3RIN-AT SN TGELR Jbed
SRR TAT IARE! Tbed IRATATR F(he! Ul 3Metl 3RAT, (e HLad Wi Hebed
JRRATAR AH AT St A3 #eld & 8al, A Fasymien It A= fag FAssrnmd
AHA ANl AAA A=Y, el AT MR LA BRI WA Al

12. As stated above, there is absolutely no dispute about the status of
the Applicants as project affected persons as well as their eligibility for

appointment on the post of Canal Inspector. Indeed, they were selected
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and deputed for training as per the them existing Rules in terms of letter
dated 02.01.1986 issued by Respondent No.4, but because of some
litigation initiated by the disgruntle persons, the training was cancelled
and that was the beginning of the nightmare and injustice meted out to
the Applicants. Their colleage filed Writ Petition No.206 of 1991 as a
representative petition, which was disposed of by Hon’ble High Court on
08.04.1991 giving specific direction to the Government to consider the
claim sympathetically and if vacancies are available, they should be
accommodated in accordanc to law, but in vain. Thereafter, two O.As i.e.
0.A.No.870/1995 and 0O.A.No.864/1994 were filed. Notably, when
0.A.No0.864 /1994 was taken up for hearing, the statement was made by
Presenting Officer that some of the Applicants are already selected for
training and because of that statement made by learned P.O, the
Tribunal disposed of the O.A. that the grievance does not survive, though
in fact, there was no such actual appointment for training. The
Applicants then filed Contempt Application No.10 of 2001, which was
decided with other O.As. 95 to 103 of 2001 and was disposed of on
20.07.2001 again giving directions to fill-up the vacancies as per the
existing Rules, but no further steps were taken by the Government. On
the contrary, the Government approached Hon’ble High Court by filing
Writ Petition No.5389 of 2001 which was also dismissed by Hon’ble High
Court on 23.06.2004 wherein Hon’ble High Court frawned upon the
lethargy and inaction on the part of Government. Hon’ble High Court
observed that the order of Tribunal is correct in law and needs no
interference. However, even thereafter for 6 years, no steps were taken
by the Government and it is only in 2010, the Government woke-up from
slumber and appointed the Applicants on the post of Canal Inspector
when very few years were left for attaining the age of superannuation.
Resultantly, only two of the Applicants rendered 10 years’ service and
others could render few years’ service ranging from 1 year to 9 years. All

that they got penuts in the form of DCPS.
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13. Notably, immediately after appointment, they made
representations on 30.10.2012 contending that they shall be deemed to
be appointed in Government service from 1986 [when they were initially
appointed and deputed for training which was cancelled] and be given
the benefit of old pension scheme with increments. However, no such
decision was taken and Applicants having no option being helpless
condition, continued the service for their survival. In such situation,
only because they were given the benefit of DCPS, that will not come in
their way to claim the benefit of old pension scheme when they were
found entitled for appointment much earlier. Had their appointment
continued from 1986 or had Government took necessary steps to fulfil
their obligations in terms of various orders passed by the Tribunal as
well as Hon’ble High Court, they would have got the appointment much
earlier and would have been entitlted to the benefits of old pension
scheme after rendering qualified service, but for toral lethargy and
inaction as well as negligence on the part of executive, they are deprived

of their legitimate dues and rights.

14. Indeed, Respondent No.2 — Superintending Engineer who is one of
the instrumentalities of the Government in its report dated 17.02.2016
recommended the Government that they are entitlted for consideration of
deemed date of appointment in terms of orders passed by the
Government dated 22.07.1992 and 21.12.1994 and be given the benefit
of old pension scheme without giving arrears of pay and allowances.
This correspondence clearly demonstrates the entitlement of the
Applicants. It is not disowned by the Government. All that, the
Government put forth lame excuse that since Applicants were appointed
in 2010, they are not entitled to the benefit of old pension scheme.
However, Government failed to see that it is because of their negligence,
lethargy and total inaction, project affected persons are deprived of their
rights to pay and allonwaces for more than two decades. As such, it is
manifest and explicit from the record that this is a classic case of

lethargy, inaction and inordinate delay of more than two decades
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demonstrating clear injustice meted out to the Applicants. Therefore, the
wrong committed by the Government needs to be rectified based on the
basis of maxim of law of tort “Ubi jus ibi remedium” which means ‘where
there is a right, there is remedy’. The Courts/Tribunal recognized the
maxim “Ubi jus ibi remedium” and it is applicable when wrongful act
violates legal right of a persons and indeed, in suitable cases,
Courts/Tribunal are empowered to grant compensation also. In the
facts and circumstances of the case, in my considered opinion, this is a
fit case to invoke the maxim and to redress the grievance of the
Applicants and to undone injustice meted out to them and to restitute

their rights.

15. The submission advanced by the learned P.O. that after joining
service in 2010, the Applicants have not availed legal remedy within
reasonable time and approached the Tribunal only after retirement
amounts to acuisence and O.A. is barred by limitation holds no water.
Indeed, after joining service, Applicants made representatioins claiming
the benefit of old pension scheme on 13.10.2012, but it was simply kept
in cold storage without any communication to the Applicants. It is only
after retirement by cryptic order dated 28.09.2020, their claim is rejected
stating that since they were appointed in 2012, their demand of old
pension scheme is not acceptable. Apparently, the Government was
oblivious of the fact that Applicants have raised their grievance time and
again and it is because of their failure and apathy, appointment orders
were delayed inordinately. In such situation, the Government who is
supposed to model employer and to protect the rights of project affected
persons is not at all expected to take such a stand. It is totally inhuman,

unjust and arbitrary.

16. That apart, Applicants were hopeful of fulfillment of their legitimate
expectations of getting appointment order within reasonable time and to
have the benefit of old pension scheme. The Applicants were surely in

legitimate expectation from the administration which is flowing from the



19 0.A.590/2021

orders of passed by the Tribunal as well as by Hon’ble High Court, so
that poor and helpless project affected perrons are accommodated in
Government service in terms of G.R. dated 21.01.1980 referred to above.
Such legitimate expectation can arise from express promise or consistant
practice or administrative policy adopted by the Government and

Government cannot disown its liability.

17. True, mere reasonable or legitimate expectation may not by itself
be enforceable right, but failure to consider the same in given set of facts
could be said matured in legal right, which could be enforced against
arbitrariness of the Government. Therefore, merely because by 2005, the
Government stopped old pension scheme and DCPS is made applicable
for persons appointed on or after 01.11.2005, that would not come in the
way of Applicants in view of deliberate failure and complete disregard to
the orders passed by the Tribunal as well as Hon’ble High Court from
time to time. I have, therefore, absolutely no hesitation to conclude that
Applicants are entitled to deemed date of appointment on the post of
Canal Inspector and for pensionary benefits in terms of old pension
scheme, so as to remove gross injustice meted out to them and to
restitute their rights. Needless to mention, the Tribunal being
constituted in terms of Article 323-A and 323-B of the Constitution of
India empowered to invoke powers of Hon’ble High Court for judicial
review under Article 226 and 227 of the Constitution of India for

issuance of mandamus in service matters.

18. Now, question comes what could be considered deemed date of
appointment on the post of Canal Inspector. In the first round of
litigation i.e. in Writ Petition No0.206/1991 which was filed as a
representative Petition, the Hon’ble High Court directed the Government
to consider the claim of the Applicants as well as similarly situated
persons sympathetically, if any vacancies are available and to
accommodate them in service, but in vain. Then again Petitioners and

similarly situated persons filed O.A.No0.870/1995 which was disposed of
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on 20.11.1995 with direction to prepare list of such candidates eligible
for training as Canal Inspector and to take necessary steps for their
appointment, but in vain. Then again, one O.A.N0.864/1994 was filed
which was disposed of by the Tribunal on 05.10.2000 on the statement
made by P.O. that the name of son of project affected person is already in
select list. As such, O.A. was disposed of under the assumption that the
grievance is redressed. Then Contempt Application No.10/2001 was filed
in which again, by order dated 20.07.2001, directions were given to fill-
up the vacancies by taking reasonable necessary steps, but again there
is failure to comply the same. On the contrary, the Government
challenged the order passed in Contempt Petition by filing Writ Petition
No0.5389/2001 which was also dismissed on 23.06.2004. Hon’ble High
Court frawned upon the Government and castigated it for failure to
comply the orders. Notably, on 5th February, 2001, the statement was
made before Hon’ble High Court that time be given to the State to
ascertain number of vacancies as per the directions given in Contempt
Application. However, nothing happened and Government and it’s
instrumentalities were simply sitting over the matter. Despite,
Governmnet letter dated 22.07.1992 for inclusion of the Applicants in

training, no further steps were taken.

19. Suffice to say, there is continuous and recurring failure on the part
of Government. In such situation, in my considered opinion, the order
passed by the Tribunal in Contempt Application No.10/2001 decided on
20.07.2001 could be taken as a guiding factor to determine deemed date
of appointment. By order dated 20.07.2001, directions were given to
take necessary steps for the appointment of Canal Inspectors within two
months. The said period expired on 20.09.2001. Writ Petition
No0.5389/2001 filed by Government against the said order was also
dismissed on 23.06.2004. As such, even if Applicants were initially
selected for training in 1986, which was abandoned now, some later date
in terms of order dated 20.07.2001 would strike the balance. Since two

months’ period was expired on 20.09.2001 and even thereafter, some
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latitude is given to the Government, in any case, Applicants ought to
have been appointed on the post of Canal Inspectors on or before
01.01.2002 and this could be reasonably considered their deemed date of
appointment on the post of Canal Inspector, so as to grant the benefit of
old pension scheme without arrears of back-wages. The question of grant
of benefit of Time Bound Petition, in such situation, does not survive and
they will be entitled for pension which will have to be fixed as directed
below. The Respondents are also liable to pay cost of this litigation,
which is quantified Rs.10,000/- for each Applicant. Hence, the following

order.

ORDER

(A) The Original Application is allowed partly.

(B) Impugned communication dated 28.09.2020 is quashed and

set aside.

(C) Itis hereby declared that Applicants shall be deemed to have
been appointed on the post of Canal Inspector on 01.01.2002
and their service period should be counted from 01.01.2002
for the purposes of fixation of pension notionally under old
penion scheme in terms of M.C.S. (Pension) Rules, 1982 as
well as M.C.S. (Commutation of Pension) Rules, 1984 only.
It is clarified that they are not entitled to arrears or back-

wages.

(D) The Applicants will have to forego the benefits they got under
DCP Scheme and it be adjusted against the arrears or be

refunded to the Government.

(E) The last pay of the Applicants shall be calculated on the
basis of notional pay and allowance inclusive of yearly

increments and it be accordingly fixed and pension be paid.
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(F) The Respondents are also directed to pay cost of Rs.10,000/-
to each of the Applicants.

(G) All these directions should be carried out within two months
from today and liability of the Respondents is joint and

several.

Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date : 03.04.2023
Dictation taken by :
S.K. Wamanse.
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